Advances in Consumer Research
https://acr-journal.com/

Original Researcher Article

Volume-3 | Issue-2 [Feb 2026

Criminal Liability in Consumer Protection: Analyzing Legal Remedies and
Enforcement Challenges

Prof. (Dr.) Arun Gupta !, Prof. (Dr.) Kalpana Devi2, Prabhat Singh?, Dr. Govind Prasad Goyal*, Nishtha Agrawal’,

Dr. Ayush Goel®, Dr. Sachin Bhardwaj’

Principal, School of Law, Ideal Institute of Management and Technology, (Affiliated to GGSIP University), Delhi

Email ID : arungupta_adv(@yahoo.com
2Faculty of Legal Studies HRIT University
Email ID : kanwalkalpana2014@gmail.com

3Assistant Professor Chandigarh group of colleges, Jhanjheri mohali, Punjab India- 140307 Chandigarh Law College
Jhanjheri Research Scholar Chhatrapati Shahuji Maharaj university, Kanpur

Email ID : prabhathr007@gmail.com

“Dean Students’ Welfare IMS Law College, Noida
Email ID : govind.goyal@imsnoida.com

3 Assistant Professor AURO University, Surat
Email ID : nishthabooks156(@gmail.com

®Asst. Prof., Symbiosis Law School, Pune

Email ID : ayush.goel.dr@gmail.com

7Assistant Professor SVKM'S Narsee Monjee Institute of Management Studies, Deemed to be University, Indore,

Madhya Pradesh, India
Email ID : bhardwajs1992@gmail.com

ABSTRACT

The evolution of modern commerce, characterized by globalized supply chains and complex e-
commerce interfaces, has necessitated a paradigm shift in consumer protection from purely
compensatory civil remedies to stringent criminal enforcement. This paper analyzes the
conceptual framework of criminal liability in consumer protection, focusing on the transition
from caveat emptor (buyer beware) to caveat venditor (seller beware). It examines the legal
provisions governing criminal offenses—such as the sale of spurious goods, misleading
advertisements, and culpable negligence—under modern statutes like the Indian Consumer
Protection Act, 2019, and comparative international frameworks. Through an analysis of
landmark case laws, the study identifies critical enforcement challenges, including the difficulty
of establishing mens rea in corporate entities, the digital anonymity of modern fraudsters, and
the jurisdictional limitations of national laws. The paper concludes that while criminalization
serves as a potent deterrent, its efficacy is contingent upon robust regulatory institutionalism and
international cooperation
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1. INTRODUCTION:

Consumer protection has traditionally been viewed
through the lens of private law, where the primary
objective is to restore the aggrieved party to their original
position through damages or specific performance.
However, as the scale of market exploitation increased—
ranging from life-threatening adulteration to systemic
financial fraud—the limitations of civil litigation became
apparent. Civil remedies often fail to provide a sufficient
deterrent for large-scale corporate malfeasance, where the
cost of compensation is frequently factored in as a "cost
of doing business."

Consequently, modern legal systems have integrated
criminal liability into consumer law.! Criminalization
transforms a private dispute between a buyer and a seller
into a public wrong against society, enabling the state to
exercise its coercive power to punish and deter. This paper
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explores how criminal liability is established, the specific
remedies available to the public, and the systemic hurdles
that prevent effective enforcement in an increasingly
digital and globalized marketplace.

2. Conceptualizing Criminal Liability in Consumer
Law

Criminal liability in consumer protection is predicated on
the principle that certain market behaviors are so
detrimental to public health, safety, and economic
stability that they warrant penal consequences.

2.1.1 Actus Reus: The Prohibited Act or Omission

Actus reus (guilty act) represents the physical, objective
component of a crime. In consumer law, this is rarely
limited to a single "act" like theft; it often encompasses
complex omissions or states of affairs.
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e Voluntary Action: The manufacturer must
have voluntarily engaged in the production or
sale.

e Culpable Omission: This occurs when a seller
fails to perform a legal duty, such as failing to
disclose a known defect in a product or failing
to recall a batch of contaminated medicine.

e Resulting Harm: While some consumer crimes
are "conduct crimes" (where the act itself is
illegal, like false advertising), others are "result
crimes" that require evidence of physical or
economic injury to the consumer.

2.1.2 Mens Rea: The Spectrum of Culpability

Mens rea (guilty mind) refers to the mental state
accompanying the act. In consumer litigation, the
prosecution typically seeks to prove one of the following
four levels of intent:

1. Intention: A conscious desire to defraud the
consumer (e.g., intentionally labeling "fake"
leather as "genuine").

2. Knowledge: Awareness that a product is
defective or harmful, even if there is no "desire"
to hurt the consumer.

3. Recklessness: Taking an unjustifiable risk (e.g.,
skipping quality control tests to meet a shipping
deadline, knowing it could lead to faulty
brakes).

4. Negligence: A failure to exercise the standard
of care that a reasonable manufacturer would
(e.g., an accidental but foreseeable cross-
contamination in a food factory).

2.1.3 The Departure: Strict Liability and Public
Welfare

The most significant evolution in consumer protection is
the legislative move toward Strict Liability. Under this
doctrine, the requirement for mens rea is waived for
offenses deemed "public welfare offenses" (malum
prohibitum).

e Rationale: The goal is to incentivize the highest
possible standard of care. If a manufacturer
knows they can be criminally prosecuted
regardless of their "good intentions," they are
more likely to implement foolproof safety
protocols.

e Application: This is commonly applied in cases
involving the Food Safety and Standards Act
or Drugs and Cosmetics Acts. In the landmark
English case Smedleys Ltd v Breed [1974], a
manufacturer was held strictly liable when a
single caterpillar was found in a tin of peas,
despite the company having processed millions
of tins without issue. The court held that the
absence of "guilt" in the traditional sense did
not absolve them of the statutory duty to
provide "food of the substance demanded"
(Singh, 2023).

2.1.4 The Doctrine of "Willful Blindness"

To prevent corporate officers from escaping liability by
claiming they were "unaware" of the fraud happening in
their departments, courts often apply the doctrine of
Willful Blindness. If an executive suspects foul play but
deliberately chooses not to investigate (putting their "head
in the sand"), the law treats this as equivalent to actual
knowledge. This ensures that the "Directing Mind and
Will" of a company cannot hide behind layers of
bureaucracy.

2.2 Corporate Criminal Liability

A significant challenge in this field is holding
corporations—Ilegal but soulless entities—criminally
liable. The doctrine of "Identification" or the ""Directing
Mind and Will" theory is often used to attribute the
criminal intent of high-ranking officials to the corporation
itself. In the landmark case of Tesco Supermarkets Ltd v
Nattrass [1972], the court emphasized that for a
corporation to be liable, the act must be committed by
someone who is the "directing mind" of the company,
rather than a subordinate employee.

2.2.1 The Identification Doctrine

The primary mechanism for establishing liability is the
Identification Doctrine. This theory posits that the
actions and mental states of certain high-ranking
individuals—the "brains" of the operation—are not
merely acts on behalf of the company but are the acts of
the company itself.

e The "Directing Mind and Will"': As
established in Lennard's Carrying Co Ltd v
Asiatic Petroleum Co Ltd [1915], the law looks
for the person who is the "very ego and center
of the personality of the corporation."

e The Tesco v. Nattrass Limitation: In this 1972
case, Tesco was charged with a consumer
offense regarding a misleading price
advertisement. The company argued the mistake
was made by a store manager. The House of
Lords ruled in favor of Tesco, stating that a
store manager was a "subordinate" and not part
of the "directing mind." This created a
significant loophole where large corporations
could escape liability if the "brains" at the top
were unaware of the "hands" at the bottom.

2.2.2 The Shift Toward "Corporate Culture" Liability

In response to the limitations of the Identification
Doctrine, modern consumer law has moved toward the
Corporate Culture Model. This approach suggests that
a corporation can be held liable if its internal structures,
policies, or "culture" encouraged or permitted the criminal
act to occur.

e Systemic Failure: If a company sets impossible
sales targets that effectively force employees to
use deceptive trade practices, the company is
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held liable because the system was designed to
fail the consumer.

e Vicarious Liability in Consumer Protection:
While criminal law generally rejects vicarious
liability (being responsible for another's acts),
many consumer statutes (like the UK’s
Consumer Protection from Unfair Trading
Regulations 2008) allow for it to ensure that the
entity profiting from the fraud bears the penalty.

2.2.3 Landmark Shift: Iridium India Telecom Ltd. v.
Motorola Inc.

A turning point in Indian jurisprudence occurred in
Iridium India Telecom Ltd. v. Motorola Inc. [2011]. The
Supreme Court of India held that a corporation is virtually
in the same position as an individual and can be convicted
of offenses involving mens rea. The court clarified that
the "relevant" mind is not just the board of directors but
anyone who has been delegated the authority to act for the
company in a specific area. This effectively broadened the
net of who could be considered the "directing mind,"
making it harder for corporations to hide behind complex
organizational charts.

2.2.4 Aggregation Theory

Some jurisdictions have explored the Aggregation
Theory (or the "Collective Knowledge" doctrine). Under
this theory, the "mind" of the corporation is the sum of the
knowledge held by various employees. For example, if:

1. Employee A knows the product is faulty.
Employee B knows the advertisement claims
the product is safe.

3. The corporation (as a whole) is deemed to have
the intent to deceive, even if neither A nor B
individually had both pieces of information.

2.2.5 Practical Implications for Enforcement

The evolution of these theories means that in 2026,
regulatory bodies like the CCPA no longer need to find a
"smoking gun" memo from a CEO. Instead, they can
analyze:

e Standard Operating Procedures (SOPs).

e  Algorithmic decision-making in e-commerce
platforms.

e Incentive structures for sales agents.

If these elements inherently violate consumer rights, the
corporation faces criminal fines and "Corporate Death"
(revocation of licenses), even if no single individual is
sent to prison.

3. Legal Provisions and Redressal Mechanisms

The transition toward criminalization is most evident in
recent legislative updates. The Indian Consumer
Protection Act (CPA), 2019, serves as a primary example
of this shift.

3.1 Penalties for Misleading Advertisements

Under Section 89 of the CPA 2019, any manufacturer or
service provider who causes a false or misleading
advertisement to be made, which is prejudicial to the
interest of consumers, can be punished with imprisonment
for up to two years and a fine of up to ten lakh rupees.’
Subsequent offenses can lead to five years of
imprisonment.

3.2 Spurious and Adulterated Goods

The CPA 2019 introduced severe criminal penalties for
manufacturing or selling adulterated or spurious goods.*
The severity of the punishment is tied to the degree of
harm caused:

e No Injury: Up to 6 months imprisonment.

e Grievous Hurt: Up to 7 years imprisonment.

e Death: Imprisonment for a term not less than 7
years, extending to life imprisonment
(TheLaw.Institute, 2024).

3.3 The Central Consumer Protection Authority
(CCPA)

Unlike previous iterations, the 2019 Act established the
CCPA as a regulatory "watchdog" with the power to
conduct investigations, order recalls of dangerous goods,
and file class-action suits on behalf of consumers.® This
executive body bridges the gap between individual
grievances and public law enforcement.

4. Case Law Analysis: Judicial Interpretation of
Liability
Judicial precedents have been instrumental in defining the
boundaries of criminal and civil liability in consumer
disputes.

4.1 Donoghue v Stevenson [1932]

Though a civil case, this established the "neighbor
principle" and the duty of care that manufacturers owe to
the ultimate consumer. This duty forms the bedrock upon
which criminal negligence is built in modern product
safety laws.

4.2 Spring Meadows Hospital v Harjot Ahluwalia [1998]

In this case, the Supreme Court of India highlighted that
"deficiency in service" could extend to gross negligence.
While the case was settled in a consumer forum, it
underscored that professional negligence, when reaching
a threshold of "culpable" behavior, invites the state's penal
interest.

4.3 Sehgal School of Competition v Dalbir Singh [2009]

The court ruled against the "no refund" policies of
educational institutes, viewing them as unfair trade
practices. This case demonstrated the judiciary's
willingness to pierce through contractual "fine print" to
protect the weaker party, a necessary precursor to
establishing criminal intent in deceptive trade practices.
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5. Enforcement Challenges

Despite robust legal frameworks, the enforcement of
criminal liability in consumer protection remains fraught
with difficulty.

5.1 The Digital Anonymity of E-Commerce

The rise of e-commerce has introduced "dark patterns"—
user interface designs intended to trick users into making
unintended purchases or sharing private data.®
Enforcement is hindered by the cross-border nature of
digital transactions and the ease with which fraudulent
entities can vanish from the internet (PIB, 2026).

5.2 Evidentiary Standards

In criminal law, the burden of proof is "beyond a
reasonable doubt," a much higher standard than the
"preponderance of probabilities" used in civil cases.’
Proving that a manufacturer knowingly used sub-standard
materials, rather than it being a result of a simple supply
chain error, is a daunting task for prosecutors.

5.3 Corporate Shields and 'Nape-of-the-Neck"
Problems

Large corporations often use complex hierarchical
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